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Letter dated 29 January 2002 from the Under-Secretary-General
for Legal Affairs, the Legal Counsel, addressed to the President of
the Security Counncil

1. In a letter addressed to me on 13 November 2001, the President of the Security
Council requested, on behalf of the members of the Council, my opinion on “the
legality in the context of international law, including relevant resolutions of the
Security Council and the General Assembly of the United Nations, and agreements
concerning Western Sahara of actions allegedly taken by the Morocean authorities
consisting in the offering and signing of contracts with forelgn companies for the
exploration of mineral resources in Western Sahara®.

2. Al my request, the Government of Morocco provided information with respect
to two contracts, concluded in October 2001, for oil-reconnaissance and evaluation
activities in areas offshore Western Sahara, one between the Moroccan Office
National de Recherches et d’Exploitations Petroliéres (ONAREF) and the United
States oil company Kerr McGee du Maroc Lid., and the other between ONAREP
and the French oil company TotalFinaElf E&P Maroc. Concluded for an initial
period of 12 months, both contracts contain standard options for the relinguishment
of the rights under the contract or its continuation, including an option for future oil
contracts in the respective areas or parts thereof.

3. The question of the legality of the contracis concluded by Morocco offshore
Western Sahara requires an analysis of the status of the Territory of Western Sahara,
and the status of Morocco in relation to the Territory. As will be seen, it also
requires an analysis of the principles of international law governing mineral
resource activities in Non-Self-Governing Territories.

4.  The law applicable to the determination of these questions is contained in the
Charter of the United Nations, in General Assembly resolutions pertaining to
decolonization, in general, and economic activities in Non-Self-Governing
Territories, in particular, and in agreements coneerning the status of Western Sahara.
The analysis.of the applicable law must also reflect the changes and developments
which have occurred as international law has been progressively codified and
developed, as well as the jurisprudence of the Iniernational Court of Justice and the
practice of States {n matters of natural resource activities in Non-Self-Governing
Territories.
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A,

The status of Western Sahara under Moroccan administration

5. A Spanish protectorate since 1884, Spanish $ahara was included in 1963 in the
list of Non-Self-Governing Territories under Chapter XI of the Charter (A/5514,
annex III). Beginning in 1962, Spain as administering Power transmitted technical
and statistical information on the Territory under Article 73 e of the Charter of the
United Nations. This information was examined by the Special Committee on the
Situation with regard to the Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples (“the Special Committee”). In a
series of General Assembly resolutions on the question of Spanish/Western Sahara,
the applicability to the Territory of the Declaration on the Granting of Independence
to Colonial Countries and Peoples (General Assembly resolution 1514 (XV)) was
reaffirmed.

6. On 14 November 1975, a Declaration of Principles on Western Sahara was
concluded in Madrid between Spain, Morocco and Mauritania (“the Madrid
Agreement”), whereby the powers ard responsibilities of Spain, as the administering
Power of the Territory, were transferred to a temporary tripartite administration. The
Madrid Agreement did not transfer sovercignty over the Territory, nor did it confer
upon any of the signatories the status of an administering Power, a status which
Spain alone could not have unilaterally transferred. The transfer of administrative
authority over the Territory to Moracco and Mauritania in 1975 did not affect the
international status of Western Sahara as a Non-Self-Governing Territory.

7. On 26 February 1976, Spain informed the Secretary-General that as of that
date it had terminated its presence in Western Sghara and relingquished its
responsibilities over the Territory, thus leaving it in fact under the administration of
both Morocco and Mauritania in their respective controlled areas. Following the
withdrawal of Mauritania from the Territory in 1979, upon the coneclusion of the
Mauritano-Sahraoui agreement of 19 August 1979 (5/13503, annex I), Morocco has
administered the Territory of Western Sahara alone. Moroceo, however, is not listed
as the administering Power of the Territory in the United Nations list of Non-Self-
Governing Territories, and has, therefore, not transmitted information on the
Territory in accordance with Article 73 e of the Charter of the United Nations.

8.  Notwithstanding the foregoing, and given the status of Western Sahara as a
Non-Self-Governing Territory, it would be appropriate for the purposes of the
present analysis to have regard to the principles- applicable to the powers and
responsibilities of an administering Power in matters of mineral resource activities
in such a Territory,

The law applicable to mineral resource activities in Non-Self-
Governing Territories

9.  Article 73 of the Charter of the United Nations lays down the fundamental
principles applicable to Non-Self-Governing Territories. Members of the United
Natjons who assumed responsibilities for the administration of these Territories have
thereby recognized the principle that the interests of the inhabitants of these
Territories are paramount, and have accepted as a sacred trust the obligation to
promote to the utmost the well-being of the inhabitants of these Territories. Under
Article 73 ¢ of the Charter, they are required to transmit reguiarly to the Secretary-
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General for information purposes statistical and other information of a technical
nature relating to econmomic, social, and educational conditions in the Territories
under their administration.

10. The legal regime applicable to Non-Self-Governing Territories was further
developed in the practice of the United Nations and, more specifically, in the $pecial
Committee and the General Assembly. Resolutions of the General Assembly
adopted under the agenda item entitled “Implementation of the Declaration on the
Granting of Independence to Colonial Countries and Peoples” called upon the
administering Powers to ensure that all economic activities in the MNon-Self-
Governing Territories under their administration did not adversely affect the
interests of the peoples of such Territories, but were instead directed towards
assisting them in the exercise of their right to self~determination. The Assembly also
consistently urged the administering Powers to safeguard and guarantee the
inalienable rights of the peoples of those Territories to their natural resources, and to
establish and maintain control over the future development of those resources
{resolutions 35/118 of 11 December 1980, 52/78 of 10 December 1997, 54/91 of
6 December 1999, 55/147 of 8 December 2000 and 56/74 of 10 December 2001).

11, In the resolutions adopted under the agenda item entitled “Activities of foreign
economic and other interests which impede the implementation of the Declaration
on the Granting of Independence to Colonial Countries and Peoples in Territories
under colonial domination”, the General Assembly reiterated that “the exploitation
and plundering of the marine and other natural resources of colonial and Non-Self-
Governing Territories by foreign economic interests, in viclation of the relevant
resolutions of the United Nations, is a threat to the integrity and prosperity of those
Territories”, and that “any administering Power that deprives the colonial peoples of
Non-Self-Governing Territories of the exercise of their legitimate rights over their
natural resources ... violates the solemn obligations it has assumed under the Charter
of the United Nations” (resolutions 48/46 of 10 December 1992 and 49/40 of 9
December 1994). '

12. In an important evolution of this doctrine, the General Assembly, in its
resolution 50/33 of 6 December 1995, drew a distinction between economic
activities that are detrimental to the peoples of these Territories and those directed to
benefit them. In paragraph 2 of that resolution, the General Assembly affirmed “the
value of foreign economic investment undertaken in collaboration with the peoples
of the Non-Self-Governing Territories and in accordance with their wishes in order

to make a valid contribution to the socio-economic development of the Territories”.

This position has been affirmed by the General Assembly in later resolutions
(resolutions 52/72 of 10 December 1997, 53/61 of 3 December 1998, 54/84 of 6
December 1999, 55/138 of 8 December 2000 and 56/66 of 10 December 2001).

13. The question of Western Sahara has been deait with both by the General
Assembly, as a question of decolonization, and by the Security Council, as a
question of peace and security. The Council was first seized of the matter in 1975,
and in its resolutions 377 {1975) of 22 October 1975 and 379 (1975) of 2 November
1975 it requested the Secretary-General to enter into consultations with the parties.
Since 1988, in particular, when Morocco and the Frente Popular para la Libgeracion
de Saguia el-Hamra y del Rio de Oro (Frente POLISARIO) agreed, in principle, fo
the settlement proposals of the Secretary-General and the Chairman of the
Organization of African Unity, the political process aiming at a peaceful settlement
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of the question of Western Sahara has been under the purview of the Council. For
the purposes of the present analysis, however, the body of Security Councii
resolutions pertaining to the political process is not relevant to the legal regime
applicable to mineral resource activities in Non-Self-Governing Territories and for
this reason is.not dealt with in detail in the present latter.

14. The principle of “permanent sovereignty over natural resourees™ as the right of
peoples and nations to use and disposc of the natural resources in their ferritorics in
the interest of their national development and well-being was established by the
General Assembly in its resolition 1803 (XVII) of 14 December 1962. It has since
been reaffirmed in the 1966 International Covenants on Economic, Social and
Cultural Rights and on Civil and Political Rights, as well as in subsequent General
Assembly resolutions, most notably, resolution 3201 (§-VI) of 1 May 1974, entitled
“Declaration on the Establishment of a New International Economic Order”, and
resolution 3281 (XXIX) of 12 December 1974, containing the Charter of Economic
Rights and Duties of States. While the legal nature of the core principle of
“permanent sovereignty over natural resources™ as a corollary to the principle of
territorial sovereignty or the right of self-determination, is indisputably part of
customary international law, its exact legal scope and implications are still
debatable. In the present context, the question is whether the principle of
“permanent sovereignty” prohibits amy activities related to natural resources
underiaken by an administering Power (cf. para. § above) in a Non-Self-Goveming
Territory, or only those which are undertaken in disregard of the needs, interests and
benefits of the people of that Territory.

The case law of the International Counrt of Justice

15. The question of natural resource exploitation by administering Powers in Non-
Self-Govemning Territories was brought before the International Court of Justice in
the case of East Timor (Portugal v Australiq) and the case concerning Certain
Phosphate Lands in Nauru (Nawru v. Australia). In neither case, however, was the
question of the legality of resource expioitation activities in Non-Self-Governing
Territories conclusively determined.

16. In the case of East Timor, Portugal argued that in negotiating with Indonesia
an agreement on the exploration and exploitation of the continental shelf in the area
of the Timor Gap, Australia had failed to respect the right of the peoplte of East
Timor to permanent sovereighty over its natural wealth and resources, and the
powers and rights of Portugal as the administering Power of East Timor. In the
absence of Indonesia’s participation in the proceedings, the International Court of
Justice concluded that it Jacked jurisdiction.

17. In the Nawru Phosphate case, Nauru claimed the rehabilitation of certain
phosphate lands worked out before independence in the period of the trusteeship
administration by Australia, New Zealand and the United Kingdom of Great Britain
and Northern Ireland. Nauru argned that the principle of permanent sovereignty over
natural resources was breached in circumstances in which a major resource was
depleted on grossly inequitable terms and its extraction involved the physical
reduction of the land. Following the judgment on the Preliminary Objections, the
parties reached a scttlement and a judgment on the merits was no longer required.
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D. The Practice of States

18. In the recent practice of States, cases of resource exploitation in Non-Self-
Governing Territories have, for obvious reascns, been few and far apart. In 1975, the
United Nations Visiting Mission to Spanish Sahara reported that at the time of the
visit, four companies held prospecting concessions in offshore Spanish Sahara. In
discussing the exploitation of phosphate deposits in the region of Bu Craa with
Spanish officials, the Mission was told that the revenues expected to accrue would
be used for the benefit of the Territory, that Spain recognized the sovereignty of ‘the
Saharan population over the Territory’s natural resources and that, apart from the
return of its investment, Spain laid no claim to benefit from the proceeds
(A/10023/Rev.1, p. 52).

19. The exploitation of uranium and other natural resources in Namibia by South
Africa and a number of Western multinational corporations was considered illegal
under Decree No. 1 for the Protection of the Natural Resources of Namibia, enacted
in 1974 by the United Nations Council for Namibia, and was condemned by the
General Assembly (resolutions 36/51 of 24 November 1981 and 39/42 of 5
December 1984). The case of Namibia, however, must be seen in the light of
Security Council resolution 276 (1970} of 30 January 1970, in which the Council
declared that the continued presence of South Africa in Namibia was illegal and that
consequently all acts taken by the Government of South Africa were illegal and
invalid.

20. The case of East Timor under the United Nations Transitional Administration
in East Timor (UNTAET) is unique in that, while UNTAET is not an administering
Power within the meaning of Article 73 of the Charier of the United Nations, East
Timor is still technically listed as a Non-Self~Governing Territory. By the time
UNTAET was established in October 1999, the Timor Gap Treaty was fully
operational and concessions had been granted in the Zone of Cooperation by
Indonesia and Australia, respectively. In order to ensure the continvity of the
practical arrangements under the Timor Gap Treaty, UNTAET, acting on behalf of
East Timor, concluded on 10 February 2000 an Exchange of Letters with Australia
for the continued operation of the ferms of the Treaty. Two years later, in
anticipation of independence, UNTAET, acting on behalf of East Timor, negotiated
with Australia a draft “Timor Sea Arrangement” which will replace the Timor Gap
Treaty upon the independence of East Timor. In coneluding the agreement for the
exploration and exploitation of oil and natural gas deposits in the continental shelf
of East Timor, UNTAET, on both occasions, consulted fully with representatives of
the East Timorese people, who participated actively in the negotiations.

Conclusions

21. The question addressed to me by the Security Council, namely, “the legality ...
of actions allegedly taken by the Moroccan authorities consisting in the offering and
signing of contracts with foreign companies for the exploration of mineral resources
in Western Sahara”, has been analysed by analogy as part of the more general
question of whether mineral resource activities in a Non-Self-Governing Territory
by an administering Power are illegal, as such, or only if conducted in disregard of
the needs and interests of the people of that Territory. An analysis of the relevant
provisions of the Charter of the United Nations, General Assembly resolutions, the
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case law of the International Court of Justice and the practice of States supports the
latter conclusion.

22, The principle that the interests of the peoples of Non-Self-Governing
Territories are paramount, and their well-being and development is the “sacred trust”
of their respective administering Powers, was established in the Charter of the
United Nations and further developed in General Assembly resolutions on the
question of decolonization and economic activities in Non-Self-Governing
Territories. In recognizing the inalienable rights of the peoples of Non-Self-
Governing Territories to the nafural resources in their territories, the General
Assembly has consistently condemmed the exploitation and plundering of natural
resources and any economic activities which are detrimental to the interests of the
peoples of those Territories and deprive them of their legitimate rights over their
natural resources. The Assembly recognized, however, the value of economic
activities which are undertaken in accordance with the wishes of the peoples of
those Territories, and their contribution to the development of such Territories.

23. Inthe cases of East Timor and Nawru, the International Court of Justice did not
pronounce itself on the question of the legality of economic activities in Non-Self-
Governing Territories. It should be noted, however, that in neither case was it
alleged that mineral resource exploitation in such Territories was illegal per se. In
the case of East Timor, the conclusion of an oil exploitation agreement was
allegedly illegal because it had not been concluded with the administering Power
(Portugal); in the Nawru case, the illegality allegedly arose because the mineral
resource exploitation depleted unnecessarily or inequitably the overlaying lands.

24. The recent State practice, though limited, is illustrative of an opinio juris on
the part of both administering Powers and third States: where resource exploitation
activities are conducted in Non-Self-Governing Territories for the benefit of the
peoples of those Territories, on their behalf or in consultation with their
representatives, they are considered compatible with the Charter obligations of the
administering Power and in conformity with the General Assembly resolutions and
the principle of “permanent sovereignty over natoral resources” enshrined therein.

'25. The foregoing legal principles established in the practice of States and the

United Nations pertain to economic activities in Non-Self~Governing Terrifories, in
general, and mineral resource exploitation, in particular. It must he recognized,
however, that in the present case, the contracts for oil reconnaissance and evaluation
do not entail exploitation or the physical removal of the mineral resources, and no
benefits have as of yet accrued. The conclusion is, therefore, that, while the specific
coniracts which are the subject of the Security Council’s request are not in
themselves illegal, if further exploration and exploitation activities were o proceed
in disregard of the interests and wishes of the people of Western Sahara, they would
be in violation of the principles of international law applicable to minegral resource
activities in Non-Seif-Governing Territories,

(Signed) Hans Corell
Under-Secretary-General for Legal Affairs
The Legal Counsel
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WESTERN SAHARA: IMPORT OF PHOSPHATE
LEAD AGENCY: DFAT (MAB and LGB)

Talking Points

¢  Western Sahara is classified by the UN as a Non-Self-Goveming Territory, under the
de facto administration of Morocco

- the Australian Government supports the UN-endorsed process for an early and
durable political settlement to the Westem Sahara dispute

- including the earliest possible holding of a referendum to allow Western
Sahara to exercise its right to self-determination.

¢ There are no United Nations sanctions in place against Western Sahara or Morocco

- Australia does not maintain independent bilateral trade sanctions against
Western Sahara or Morocco. -

If asked: Is DFAT aware of the legal opinion of Hans Corell, UN Under-Secretary
General for Legal Affajrs, on the exploitation of Western Sahara’s natural resources?

» The import of natural resources sourced from Western Sahara does raises some
questions at international law

- a recent legal opinion of Hans Corell, UN Under-Secretary General for Legal
Affairs, advises that the exploitation of natural resources of a Non-Self-
Governing Territory should be for the benefit of the peoples of that territory

- no clear directions have come from the United Nations on how to deal with the
import of natural resources sourced in Westen Sahara.

If pressed

¢ The legal opinion of Hans Corell does not impose a definitive obligation on Australia
to prohibit the import of natural resources sourced from Western Sahara.

e The status of Western Sahara and associated concems are being considered by the
United Nations '

- we consider the United Nations the appropriate forum to deal with these
concerns

¢ Should the United Nations Security Council impose sanctions on Western Sahara or
Morocco, Australia will of course apply such sanctions domestically, in accordance
with our obligations as a UN member state.

DFAT — DECLASSIFIED
CASE: 1202-FS0 .
COPY ISSUED UNDER FOI Act 1982



If asked: Has DFAT provided advice to companies on the legality of -importing
resources from Western Sahara? '

¢ DFAT does not provide legal advice to companies.

¢ DFAT has been approached by companies on the legality of importing natural
resonrces from Western Sahara

- we have advised that such imports raise qﬁcstions at international law and have
drawn attention to Hans Corell’s legal opinion and applicable intermnational
instraments

- we'advise companies to seek independent legal advice on this matter
- an alert has been placed on the DFAT website in relation to importing material
sourced from Western Sahara.

If asked: Has DFAT condoned a breach of international }aw by ailowing *7 G(1)(@)

to import phosphate from Western Sahara?

s Aware that 47 G(1)(a) has been importing phosphate sourced from Western
Sahara

- the import is not in breach of any United Nations sanctions regime or any
domestic legislation dealing with prohibited imports

- international law does not provide a clear answer as to how to deal with the
import of natural resources from Western Sahara.

¢ DFAT has drawn relevant international law concems to 47 G(1)(@)  attention and
recommended that47 G(1)(a)  seck independent legal advice.

Background

S42(1) _
— — The UN Securily UCOUNCII Aas NoT IMposed sall

relation to Western Sahara or Morocco, as dé facto Administering Power, and Australia
maintains no independent bilateral sanctions in regards to these territories,

s42(1)

DFAT — DECLASSIFIED
CASE: 1202-Fs0
COPY ISSUED UNDER FOI Act 1982




~ We understand that an Australian company

S22(1)

47 G(1)(a)

has

contracted with a Moroccan company to import phosphate sourced from Western Sailara.
Following media reports and a letter from the Australian Western Sahara Association

— ]

AT

_claiming this import to be a breach of international law,
47 G{1)(a)

DFAT — DECLASSIFIED
CASE: 1202-F80
COPY ISSUED UNDER FOI Act 1882
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UNCLASSIFIED Act 1982
To 84?G(1)(a)'

People/DFATL
cc
bce .
Subject RE: Morocco - Projects [SEC=UNCLASSIFIED1
Topic
TRIM File Ref

847G(1

Thanks. _  will do. Talk to you on Wed.

s22(1)

Premiére Secrétaire
Ambassade d'Australie
Paris

S22(1)

S47G(1)(a)
To 1S22(1 ) @dfat.gov.au>
22/01/2007 10:35 AM £e
Subject RE: Morocco - Projects [SEC=UNCLASSIFIED]
Topic ' '
TRIM File Ref

Londonis 8 hrs behind. You will see from your email it amived here at 6.3 1pm

Let’s try 24", tomorrow and call tme 10.30 am your time =6.30 Pexth

Repards,

S47G(1)(a)

The information contained in this email and any attachments may be privileged and/or confidential and is
intended for the exclusive use of the addressee. No warranty is given as {0 the accuracy of information that
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CASE: 1202-F90
COPY ISSUED UNDER FOI Act 1982

-ay be contained herein. Ifyou are not the intended recipient you may not copy, rely on, use or distribute the
. information contained herein and you should delete the message and advise the sender by refurn email.

(@dfat.gov.au [mailto % (@dfat.gov.au]
Sent: Monday, 22 January 2007 6:31 PM
To:847G(1)(a)

Subject: RE: Morocco- Projects [SEC=UNCLASSIFIED]

S47G(1)(iand thank you for your email response.

Thad tried calling the office several times over the xmas peiod and snspected that you may have been closed. I
think a phone conversation would be really usefhl. I am not exactly sure of the time difference between Parisand
Perthbut we can try and work out something that suits. For example, on 23/, I am available between 2-6pm. On
24/1 I'm available after 10.30am

Cheers,
$22(1)]

Premiére Secrétaire
Ambassade d'Australie
Paris

522(1))

S47G(1)(a)
To 822(1) [@mdfat. gov.au>

22/01/2007 07:59 AM

cC

Subject RE: Marocco- Projects
{SEC=IN-CONFIDENCE.COMMERCIAL]

Topic
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Act 1982
 TRIM File Ref -

522(1)

A Happy New Year and thank you for the informative note on your role in North Africa.

1 have just retumed from holidays,

Being a lousy “typer”, 1 would rather have a phone discussion where I would be happy to answer anj questions

you may have on our projects in Moroccoand Malta(where I talk to your colleague|S22(1)|

" Please advise me when that wonld be convenient.

Regards,
S47G(1)(a)
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.he information contained in this email and any attachments may be privileged and/or confidential and is
intended for the exclusive use of the addressee. No.warranty is given as to the accuracy of information that
may be contained herein. If you are not the intended recipient you may not copy, rely on, use or distribute the

information contained herein and you should delete the message and advise the sender by return email.

' FromiS22(1 dfat. gov.an [mailtofS22(1))  |@dfat.gov.au]

Sent: Wednesday, 3 January 2007 8:56 PM
To: S47G(1)(a)

Subject: Morocco- Projects [SEC=IN-CONFIDENCE:COMMERCIAL]

DearS47G(1)(a)

For your information, the Australian Embassy in Parishas reporting responsibility for a small number of North
African countries, notably; Morocco, Algeria, Mauritaniaand the terriforyof Western Sahara. I am the desk
officer for both Moroccoand Western Saharaand hence a contact point at the Embassy. My collezgue, S22(1)

Counsellor, is responsible for Mauritaniaand Algeria.

T am preparing a report for Canberra(Department of Foreign Affairs and Trade) which outlines the nature and
size of any Australian mining projects/interests in our countries of accreditation I understand that your company
is active in Morocco{and perhaps Western Sahara?) and some limited information about this can be found on the
Moroccan section of your website.

Would it be possible to either 121k to you and also receive some additional information on the project/s so that
we are aware and understand better the scale of your activities. Are there any other Australian companies
working in Morocco/Western Sahara that we should be aware of? I note that S47G(1){a)  is working on your
project in the first term of the RL. Would you also be able to provide some information about this?

From time to time, Embassy officials, including the Ambassador, may have the opportunity to visit Moroccoand
it is important for us to be aware/fand support the types of commercial activities that Australian companies are
conducting in Marocco- particularly when we are talking to the Ministry for Energy and Mines. I recently
visited Moroccoin September and I noted particularly the enthusiasm by the Moroccan Government to

encourage forcign investment from Australiafrom the mining sector.

On another related matter, the Austratian Embassy in Parisalso provides consular assistance to our countyies of
accreditation in North Aftica, including updates on travel advisories for this region and hence we encourage all
Australians to register with our consular services (with which I liaise very closely. It would be usefiil for us to
have an indication of the number of Australians who work for your company that are either based in Moroccoor
visit from fime to time. A contact with whom we could liaise on consular matters would be very helpful.
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And finally, my door is open if yon or any members of your company are passing through Parisand wish to meet
us in person, And of course, we welcome, at any time, any updates/developments on your projects. I assure you
that all information will be treated as Commercialdn-Confidence and handled by us appropriately.

With best wishes for the new year.

Regards
S22(1)]

{
Premitre Secrétaire
Ambassade d'Australie
Paris

$22(1)

UNCLASSIFIED
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DFAT — DECLASSIFIED

CASE: 1202-F90

COPY ISSUED UNDER FOI Act
1282

S22(1) S22

cc

07/02/2007 04:23 AM hoe
Subject FW: Pancontinental Gil & Gas NL
Topic

TRIM File Ref

822(1)

Below are media articles and weblinks relevant to Pancontinental sent from owr Info Cenize in Sydney There is
a fair bit here but most relevant article (including re the disputed ferritory) appears to be the one T've extracted
below. You shounld be able to access the AGM presentation I referred to from the website below

OIL & GAS

Origin Takes Woodside’s Place
11 January 2006

Africa Energy Intelligence

Present since early in the decade on three concessions in Kenya (1-6, L-8 and 1.-9), Australia’s Pancontinental
Oil & Gas bas long been seeking a partner with the financial muscle to bankroll work on the acreage.
Pancontinental itself is owned by mining entrepreneur Henry David Kennedy(Dragon Mining, Sub-Sahara
Resources, Alkane Exploration and the like). Australia’s Woodside bought into the three licenses in 2003, only
to pull out Jess than a year later. Last week Pancontinental’s quest fm ended when it offered 50% of
blocks L-8 and L-9 to the Australian trading and retail finn Origin Energy In return, Origin agreed to puf up 34
million fo finance a seismic svey of the two blocks. Origin has no experience of Africa, operating exclusively
up fo now in Australia and New Zealand. But it was't the first time Pancontinental sought out a company active
only in Australia to help it develop its African acreage.

In 2004, the group teamed up with another Australian firm, Cooper Energy, to acquire the Mediterranee Haute

Mer license in Morocco’s offshore. Shortly after the concession was awarded, however, Spain said the acreage
encroached on its te_l:l:itpﬁal.waiqxs,‘sgeciaﬂg_a_r_gﬁuﬂd the enclave of Melilla, the Chaffarinas archipelag_o and the
Alboran islands. Madrid’s protests resulted in the award being suspended.

All the best

s22(1)

State Manager
Western Australia

Austrade

PO Box 7400

Cloisters Square

Perth WA 6850 Australia
(:-+61 8 9261 7901
7:+61 8 9261 7955



24
DFAT — DECLASSIFIED
CASE: 1202-FS0
COPY 1SSUED UNDER FOI

2 0438 670 411 Act 1982
“For fiirther information on Austrade's services '
visit: http://www.austrade.gov.an

Need export finance? Export Market Development Grauts (EMDG) provide partial
reimbursement of export promotion expenses, visit www.austrade.gov.au/exportgrants Find
out more about working capital for SME exporters at www.efic.gov.au/headway

I check my email 2-3 times per day, so if the matter is urgent please call me.

This email and any attachments with it are confidential, may be subject to copyright and are intended solely for
the use of the addressee. If you are not the intended recipient, you must not copy, retain or distribute it or take
any action in reliance on it. If you have received this email in error, please notify us and destroy the original
transmission.

Fram: S22(1)

Sent; Wednesday, 7 February 2007 12:02 PM
To:  $22(1)

Ce:

Subject: Pancontinental Ol & Gas NL

Dear S22(1)

Please find aftached some linksthat have information on Pancontinental (Annual Reports, ASX announcements,
etc.) and also some press articles from the past few years, I've concentrated on articles involving activities in
Morocco, which cease around late 2005/earty 2006, so I've also included some recent information

<<Pancontinental. doc>>

Pancontinental Qil & Gas NL - website
hitp:/fwwrww pancon.com.an/

Pancontinental Oil & Gas NL - ASX informnation
http://wrww.asx.com.au/asx/research/CompanynfoSearchR esults jsp?searchBy=asxCode &allinfo=&asxCode=P

CL &companyName=&principal A ctivity=&industryGroup=NO

There are many more press articles available on the compary. I won't be in the office for the rest of the day, so if
you need any additional information before tomorrow, please contact $22(1)

Best regards

S522(1)

Manager, Research & Information Centre
Client Services Group
Exporter Services

Anstralian Trade Commission (Austrade)
Level 23, Aon Tower, 201 Kent St, Sydney NSW 2000
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Please send your research requests toS22(1)
at Info Centre (Sydney).

The contents of these reports are copyright to the original authors or publishers. Under no circumstances shouid
further copies be made either elecironically or by photocopy. All quotations from the material must be
acknowledged.

- Pancontinental.dce
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S47G(1){(a)

Mediterranee Este - Offshore (42% re'ducing to 32%)MOROCCO o
Qoot”? - hows B8

e All Reconnaissance License (RL) and Petroleum Agreement issues successfully negotiated and
agreed with the Moroccan Government. ~ idben Al &hiy hov e

« Awaiting issue of the RL by the Moroccan Government which will be for one year with a one year
extension

N + Two major play types with the potential for world class hydrocarbon accumulations have been

-~y identified in this large frontier area.

\,\JMJC a(é\-;&":" * e Intensive technical work in preparation for 2 500km seismic survey in Year 1 will commence once
data is released by the Government, on granting of the RL.

e Cooper Energy NL have farmed in and will partly meet the costs of the seismic survey (to
US$175,000) in the first term of the RL

Lot A e

ge

/#1172

http://www.pancon.com.au/projects/moro/este.html _ : 03/01/2007
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Directory

DIRECTORS

H D Kennedy (Chairman)

A K Svalbe (Chief Executive Officer)

P 1 Munachen

I R Cornelius

R B Rushworth (New Ventures)

L. A Colless (Alternate for Mr Munachen and Mr Cornelius)

SECRETARY

E A Myers

EXPLORATION MANAGER

M A Battrick
BUSINESS OFFICE

288 Stirting Street

PERTH WA 6000

Tel: 61 8 9227 3220

Fax: 61 8 9227 3211

Email: svalbe@panhcon.com.au
Web: http://www.pancon.com.au/

http ://W.pmcon.com.au/proﬁle/directory.hhrﬂ

rage 1 012
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03/01/2007
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To
i522(1)
07/02/2007 03:41 AM
bee

Subject RE: Morocco enquiry
[SEC=IN-CONFIDENCE:COMMERCIAL]
Topic

TRIM File Ref

11 S22(1)

To answer your query - Austrade Perth is aware of the company Pancontinental Oil and Gas NL. They were
entered into our database in 2001 and since then we have had one or two dealings with them The most Tecent
was in May 2006 | S47G(1)a) They are reasonably
well know around town as a junior explorer im the oil and gas sector -and certainly in the current boom climate
there are a few of these on the scene.  Shares are currently frading at 0.67 cents ~they have a market
capitilisation of around aud 27 million

They have a good website www.pancon.com.an with media releases and a section on reports which contains the
CEOQ's presentation to the AGM in November 2006. This has some good background information on the
company and their offshore veniures including in Kenya and Morocco.I'm trying to send you the link- but
having trouble at the moment!

S47G(1) @)

Hope this helps.
s2(1)

State Manager
Western Australia

Austrade

PO Box 7400

Cloisters Square

Perth WA 6850 Anstralia

(: +61 8 9261 7901

7: 461 8 9261 7955

E: 0438 670 411

For further information on Austrade's services

visit: hitp:/f'www.anstrade.gov.au

Need export finance? Export Market Development Grants (EMDG) provide partial
reimbursement of export promotion expenses, visit www.anstrade, gov.aw/exporterants Find
out more about working capital for SME exporters at www.efic.gov.awheadway

I check my email 2-3 times per day, so if the matter is urgent please call me.
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This email and any attachments with it are conjfidential, may be subject to copyright and are intended solely
Jor the use of the addressee. If you are not the intended recipient, you must not copy, retain or distribute it or
take any action in relionce on il. Ifyou have received this email in error, please-notify us and destroy the
original transmission.

From: S22(1)
Sent: Wednesday, 7 February 2007 2:00 AM
To: S22(1)

Ce: [S22(1) @dfatgov au

Subjeet: Moroceo enquiry [SEC=IN-CONFIDENCE:COMMERCIAT]

Hi

‘We've just had confirmation that the Ambassadoristo present her crcdenhals in Morocco on Thursday- she
will first thing leave Thursday am -

S47G(1)(a)

regards
822(1)
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Tuesday Z_O;Eebruary 2007

Travel time Taxi - 10 minutes to first appointment

09:00-09:45 Pancontinental Ofl & Gas NL
288 Stirling St, Perth
Contact: 847G(1)(a)

Mesting with $47G(1)(a)

S22(1)
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533(a)(iii), S33(b)
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S33(b)

522(1)
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13/03/2007 07:40 AM Ge

bee

Subject Fw: OECD/UNHCR Documents on Transnational
. Corporations [SEC=IN-CONFIDENCE:LEGAL]
Topic
TRIM File Ref

That's 2 good idea - let'd make that the standard practice.
522(1)

Director

International Law and Transnational Crime Section
International Legal Branch

Department of Foreign Affairs and Trade

$22(1)

This emalil and any aitachmenis are confidential and may contain legally privileged information. You
should not re-transmit or distribute this material without gaining prior advice fiom the author
—-- Forwarded byiszg(»] ) |PeopIeIDFATL on 13/03/2007 07:37 AM ——

322(1)

12/03f2007 11:16 PM

To S22(1)

cc

Subject Re: Fw: OECD/AUNHCR Documents on Transnational
Corporations [SEC=IN-CONFIDENCE:LEGAL]E
Taopic

TRIM File Ref

My thoughts are, rather than providing them with specific information, we direct them
to the internet site of the Australian National Contact Point for the OECD Guidelines
for Multinational Enterprises.

This dedicated site is maintained by Treasury and has a range of other information
to assist companies implement the Guidelines. [t also has an area on dispute
settlement. It also has the agreed text of the Guidelines.

Australian National Contact Point for the OECD Guidelines for Multinational
Enterprises www.ausncp.gov.au

As well as the web address | would provide
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The Australian National Contact Point

¢/~ Foreign Investment Review Board

~ The Treasury

Langton Crescent

CANBERRA ACT 2600

T: 02 6263 3795

F: 02 6263 2940

E: ancp@treasury.gov.au

In relation to Norms on the Responsibliities of Transnational Corporations and Other
Business Enterprises with Regards to Human Rights (UNHCR). {'li give you a call
on this in the morning.

Regards

S22(1)

OECD Policy Unit
Department of Foreign Affairs and Trade

822(1)

www.dfat.gov.au | www.oecd.org
S22(1)

-—e- FOrwarded by_822_(j_)j People/DFATL on 12/03/2007 10:06 AM -
S22(1)

09/03/2007 04:58 PM

To[S22(1)

cc

Subject OECD/UNHCR Documents on Transnational
Corporations [SEC=IN-CONFIDENCE:LEGAL}

Tapic
TRIM File Ref
522(1)
As discussed with [S22(1)) Iwe want {o canvass your views on the appropriateness of providing

the following documents to Australian companies inquiring about undertaking commercial activities in
Western Sahara (you may be aware that there are a number of issues surrounding the status of
Western Sahara as a Non-Self-Governing Territory). The relevant documents are:

(i) the OECD Guidelines for Multinational Enterprises (
http:/fwww.oecd.orgfdatacecd/56/36/1922428 pdf); and

{ii) the UNHCR's Norms on the Respons;b/ﬁtieé of Transnational Corporations and Other Business
Enterprises with Regards to Human Rights {
hitpHwvew. unhchr.ch/Huridocda/Huridoca, nsid/64155e 768 14 1b38cc 1256463002 5568 ?Opendocum

ent).

As you would be aware, we can't provide legal advice to individual companies concerning their
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activities in Western Sahara, but thought that it would be useful io draw the above documents to theil
1ion on the grounds that they contain references to general principles regardlng respect for

- Imernational law and national sovereignty.

Grateful for confirmation that it is appropriate for us to draw these documents to the attention of
Australian companies making such inquiries. Many thanks.

Regards,

522(1)

Desk Officer
International Law and Transnatmnal Crime Section

Depariment of Foreign Affairs and Trade
S22(1)

This email and any attachments are confidential and may contain tegally privileged inforrnation. You
should not re-transmit or distribute this material without gaining prior advice from the author.

DFAT — DECLASSIFIED
CASE: 1202-Fg90
COPY ISSUED UNDER FOI Act 1982



ReDMCTED



REDZ TED




REDJETED



REDYCTED



547648, S33(a)(iil), S33(BY, S22(1)

REDXCTED




S22(1), §47C(1), saéﬁ%), $33(a)(iil)

REDMLTED




33

[S47C(1), $33(a)(iii), S33(b)

" REDXLTED




(8470(1 ), $335(§)(iie), 833.(b}§[

REDZTED




S47C(1), 533(ayiii), S33(b)|

REDYCTED




- s4zCd), $33(a)(ii), S33(BF

REDMCTED




S47C(H, $33(b), S33(a)iil) 57

REDZTED




DFAT — DECLASSIFIED
CASE: 1202-F90
COPY4$SUED UNDER FOI Act 1982

Printed by.sgzgu 05:00 PM Friday, 30 March 2007 522(1)

.- Title: Western Sahara: S476(1)(a) Mining Interests
~ MRN:  [522(1)__ B0/03/2007 04:54:58 PM ZE10
To: 522(1)
Ce:
From: Canberra (CHCH/DFAT/ILD/ILB)
From File:  [S22(1) '
References:

" The cable has the following attachment/s -
Hans Corel! Legal Opinion on Western Sahara.pdf

Response: Routine, Information Only
CONFIDENTIAL

Summary

Australia acknowledges the status of Western Sahara as a Non-Self-Governing
Territory. We are not able to provide legal advice to individual companies who make
inquiries in relation o commercial activities in Western Sahara, but do draw relevant
information to their attention and recommend that companies obtain independent legal
advice before making commercial decisions. Cable contains relevant information that

Post may provide to[S47G(1)(a)

Thanks refte]l providing information regardingS47G(1 )@_}j
possible mining activities in Western Sahara,

2. As you are aware, Australia acknowledges the status of Western Sahara as a Non-
Self~-Governing Territory and supports an early and durable political settlement to the
dispute that is acceptable to all directly interested parties. Australia supports the -
efforts of the United Nations fo find a solution.

3. We appreciate the steps you have taken to refer| S4/G(1)@) to the information
on DFAT's website. While we are not able to provide legal advice to individual
companies who make inquiries in relation to commercial activities in Western Sahara,
we do draw relevant information to their attention and recommend that companies
obtain independent legal advice before making commercial decisions. Grateful Post
provide|S4TG(1)(a) Jand any other companies making these inquiries in the future,
with a copy of the legal opinion issued by the former United Nations Under-Secretary
General for Legal Affairs on commercial activities involving the exploitation of the
natural resources of Western Sahara (copy attached), Grateful Post also recommend
that Australian companies considering commercial activity in Western Sahara consult
the website of the Australian National Contact Point for the OECD Guidelines for
Multinational Enterprises (www.ausnep.gov.au) which is maintained by Treasury.
Queries in relation to these Guidelines should be directed to:

The Australian National Contact Point
¢/- Foreign Investment Review Board
The Treasury
Langton Crescent
Canberra, ACT, 2600
DFAT — DECLASSIFIED
CASE: 1202-F20
COPY ISSUED UNDER FOI Act Page 1 of 3
1982 ’
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Printed byS22(1)| |- 05:00 PM Friday, 30 March 2007
| [s22¢1) |

_.[1(02) 6263 3795

F: (02) 6263 2040

E: ancp@treasury.gov.au.

4. TDD and MAB were consulted in the preparation of this cable.

text ends

1] i

Seat by: 822(1 );

Prepared by: —

Approved by: Adam McCarthy, AS ILB

Topics: POLITICAL-ECONOMIC/Foreign Investment, POLITICAL-ECONOMIC/General

. Economic, TRADE/Policy General
522(1)
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Printed by[S22(1)| } 05:00 PM Friday, 30 March 2007

_ TREASURY _ '_]'re_.asurc_:_-, Secretary, Officers
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Australia Western Sahara Association (Victoria)

inc AQQ47692T

The Hon Aiexander Downer MP

Minister for Foreign Affairs
Parliament House
Canberra, ACT 2600

Putting Australia’s phosphate importations from Waestarn Sahara
on hold until the referendum of self-determination

Dear Mr Downer

The accompanying petition was signed at a peaceful community assembly
outside the Melboume headquarters of Incitec Pivot Pty Ltd last Friday, 21
September, the jargest Australian Importer of phosphate from Morocco
sourced in Western Sahara.

The speakers ware Gavan O'Connor MP, ({.abor), Senator Lyn Allison
(Australian Democrats), and Greens Senate candidate, Richard di Natale,
All three spoke very well on Western Sahara and each took a different
angle on the issue.

. Gavan O'Connor spoke of human rights issues and said that our
farmers would be shocked if they knew the story behind their
superphosphate fertilizer.

. Lyn Allison reminded us of the very long UN process leading to a
referendum of self-determination which deserves a speedly resolution
. Richard di Natale spoke about the Importance of respecting the
rights of indigenous people and of protectlng their natural resources.
They all-emphasized:

=  the importance of raising awareness among Australians

* the serious.injustice being done to the Saharawi people

»  The fact that Australia is supportmg a brutal regime by ailowing
campanies ta trade with. Maracca..

‘Australia is the fourth largest importer of phosphate from Bou Craa In
Western Sahara, Despite being made aware of the illegality of the trade
under international law, and being encouraged by the Australian
government to seek lega