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13 July zo1y

Mr. N Ndiche

The Registrar of the igh Court
2 Bird Street

Fort Elizabeth

Mr. Registrar,

We refer to the judgment dated 15 June 2017 in the above-caplioned matter (the “Judgment™}
in respect of the cargo on WM Cherry Blossam.

OCF 8A and Phosphates de Boueraa SA are profoundly disappointed that the Port Elizabeth
eowrt was nused by the Polisario and the so-called “SADR” (the “Applicanis™) to moke baseless
and blased political allegations targeting Moroceo, The Applicanis came before the court
“without clean hands”, pursuing an agenda to bypass a political dispute vesolution process that
is property being convened by the United Nations Security Council and Secretary-General.
Looking for advantage, the Applicants have sought to circumvent the intermationally
sanctioned process. They agpear to have found a convenient toriam in the Port Elizabeth conrt.

This case is not and never has been about the ownership of phosphate cargo. The essence of
the Applicants’ claim presupposes that guestions regarding the governance of the region have
already been resolved in their favor. They hove not. Indeed, these very guestions are the
subject of the opgoing negotiations under the auspices of the United Nationa Sceurity Couneil.
The Applicants’ primary motivation s not ownership ar possession, but subversion. Their aim
is political, and it has been made even clearer by the order sought in their summons: they crave
a broader declaration by a domestic South African courl asserting their right to sovereipnty
ovar § foreign region and control of the foreign territory’s phiosphate resources,

As such, Applicant’s case is nothing more than an act of political piracy.

The case thus constitutes an obvious allempl by the Applicants to hijack the courts of South
Africa, secking their intervention in a foreign territorial dispute resolution process aleeady
being adminislerad by the only appropriate lnternational forum, the United Nations. Sadly,
the Port Flizabeih court did not acknowledge this reality.

It is relevant to recall the context in which this case has been brought. When African (nion
member states overwhelmingly backed Moroeeo’s readmission in Janwary 201y, South Africa
was in the minority of dissenting volers. Commenting on thal decision, the African National
Congress issued a press release hailing its “longstanding fraternal ties” with the Applicants,
and describing Moroces's readmission az “tacitly endorsing the longstanding occupation of
the Western Sghara”. That inflammatory statement came soon after the publication of an
article by South Africa's Minister of International Relations and Cooperation, Maite Nkoana-
Mashabane, calling for an “end fo the iflegal exploitation of resources in the Western Sehara

1 Statement by the African Mativnal Congress on the Resdmizslon of Moreceo o the Afriean Union, 31
Jannary =2oly, available at bitp:/fwww.ane.orgzafcontent/statement-africRn-national-congress-
regdmission-ldnzdom-morecco-african-union-au.
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oocupled tervitories and human rights abuses against the Seharawt people”.? These words
further a political agenda rather than acknowledge and support an indernationally-mandated
PEACE PTOCERS,

OCP and Phosphates de Boueraa are astounded that the court has seen fi to substitute its own
Tirdginent {or hai of Lhe UM Security Council and Secretary-General. Thoy expected, in good
faith, due consideration of the law and consequently a rejection of this allempt to underming
the internationally supported peace process arganized under the auspices of the UN Security
Couneil and Seeretary-General. Our good faith has been misplaced, as this process has played
into the political stratemy pursued by the Polisario and the so-called "SADER”.

The Port Elizabeth court’ s decision to proceed to trial is all the more surptising given that the
Applicants have been so recently rebuffed for sttempting the same rusc in Panamea. In early
June 2017, the first Applicant similarly sought {upon filing substantially the same political

manifesto in a Panamanian comt) to arrest a vessel on the purported basis that the vessel was’

shipping “phosphate rock eargo in prefudice of [the first Applicant] and without proper
authorization” 3 The judge in Panama was not so casily hoodwinked, and immediately spotted
the real e of the complaint, holding that "what plaintiffs submissions require is for this
court to rule on a political/diplomatic dispute eoncerning the extraction of maeterials from o
territory thoi tiro nationg claim helong fo them [...1"4The Port Elizabeth court should have
applied the same prineiples of comity and deferspee to internabional law, and shwilazly
disimigsed the Applicants’ efforts with prejudice.

As a thresheld matter, it is diffieult to perceive from the Judgment how the court bas Mulfilied
itz constituiional obligation to apply the law “impartially end withoui fear, favour or
prejucdiee”s in the present case. From the opening sentence of the Judgment, the court uses
historical hearsay to paint a one-sided and coneclusotry view of metters currently before the
United Mations.

The Judgment and the assertion by a South African court of authority to determine the
sovereignty of a foreign land by referring the matter to trial leaves no alternative conclusion:
(3CP and Phosphates de Bouersa will not participate further in this process which affronts the
principles of international law, This letter explains the reasons why we are withdrawing.

Mothing in this correspondence should be considered as consent to further participation in the
above-captioned proceedings, or as a procedural action laken for pwrposes of those
proceedings.

= Waite Nkoana-Mashabane, Op-Bd: Independence of Western Sofiora fs an insliencble right, 4
January 2017, available at: https:/ fwww dailymaverick,co.za farticle f2017-01-04-0p-ed-independence-
of-western-sshava-is-an-inalienable-right/

5 Bahrawi Arab Democratic Eepublic v, {1} La Darién Navegoeidn, 5.A4. {2) Mervgame Kisen Keisha,
Lid., Judgment of Maritime Courl of Panama Na. 1, 5 June 2o37.

4 Thid.

& Constitution of the Republic of South Aftica, Artiele 165{2): “The courts are independent and sulfect
only to the Constitution and the law, which they rmust apply imparielly and without fear, favour or
prefudics.”
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I. The Applicants’ lack of elean hands and abuse of the court process

The fact pattern of this case raiscs many questions. The Cherry Blossom was ordered out of
1ts filed sailing roule less than two days before docking. And yet, npon arrival, the vessel was
me! with a complaint aud affidavits consisting of close to 300 pages of materials seeking
interfoeutory velief, These papers were not prepared in two days. And yet the implications of
forum shopping that are transparent from the liming of the order to dock in Port Elizabeth
and the prepavation of the filing were ignored,

But that is not the only cxample of the Applicants abusing the Soulh African court system; the
Applicants commilied a material non-disclosure of eritieal information to the court and yet
received a free pass.

By its own admission, ke South Afriean court considered this case to be “nowvel” and
acknowledeed the complexity of the question and the invelvement of the “infernational
comumunity af the highest level”. However, the Applicants in the eourse of their 300-page
submission providing historical and factual background in puinstaking detail failed to draw to
the sttention of the comrt a material matter of core relevance: the status of the UN Secority
Couneil-authorized process re-launched by the Secvelary-General just onc month before the
ax parte application,

Ordinarily — and without more — such a material non-disclosure would disqualify the
Applicants from seeking injunective velief in any jurisdiction around the globe, It is widely
accepted i eourt systems that a parly whe seeks the court's assistanee for injunctive relief ex
prrte is under s duty to let the eowt know all relevant information when seeking the order,
That did not take place in this case; the Applicants hid this key fact from the Port Elizabeth
court when they applied for the interdict. It was left to OCP and Phosphates de Boneraa to
draw this to the court’s attention, which they duly did on the return date. That material non-
disclosure should have been fatal to Applicants, Not 36 in this case; the court granted the
Applicants a free pass, waving them through and upholding the interdict obtained ex parte
based on material non-distlosure.

II. Mischaracterization of the statns of the Applicants and reliance on an
inaccurate, politically biased description of the history of the region

Among other things the Judgment relies on an inaccurate, incomplete and politically-biased
deseription of the history and status of the two Applicants and Western Sahara.®

The Judgment states that the first Applicant has been “recognized by 45 members of the UN,
including South Africa”, and that the gecond Applicant has been "recognized by the United

b As averred in my allidavit dated 11 May 2oe7, OUP and Phoshoucraa support and act Tully under the
principle epshrined in Moroccan law that Moroeco exercises soversignty over the Southern Provinees
of Bloroceo where Phosboucraa cacries out its operations. OCP and Phosboueraa conduet their
pperations and setvities in compliance with Morocean law and internationat law. For ease of refevence,
1 will refer to the Southern Trovinees of Moroceo in accordance with {heir United Nations designation,
Western Sahara.

ST
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Nations [...] as representative of the people of Western Sahara in relation o thelr right to
self-determination”.” Neither statement accurately veflects the Applicants’ true status.

With respect to the first Applicand, an overwhelming majority of states do not recognize the
so-called “SADR” noy its purported claims to sovereignty over the region. The first Applicant
has neither member nor observer status at the United Nations. Moreover, no permanent
member of the United Nations Security Council has ever recosnized the first Applicant's
declarations of soverelenty, and many other states that previvusly recognived the first
Applicant have sinee withdrawn or suspended recognition, including more than a dozen
African Union member states.

That South Afriea is one of the minority of states that have recognized and actively support,
inchuding most recently at the African Union Summit, the first Applicant is telling, What is nat
cxpected, and not acceptable 1o QCP and Phosphates de Boureraa, is that the South African
courls should enter into a highly politieally charged situation. It is a basic tenel of rule of law
systems that this does not take place,

With respect to the second Applicant, the Polisario is not recognized as a Uniled Nations
member state or permanent chserver, and has never possessed the necessary authority to have
validly “proclaimed the [so-called] SADR as a sovereign stete” ® United Nations recognition
extends only to the second Applicunt’s participation in the ongeing diplomatic process, This
Hmitation on the role permitted o be played by the second Applicant was expressly addressed
by the Advocate General in the Ewropean Court of Justice mafter cited in the Judgment, yat
the Part Elizabeth court has uiterly bypassed this fundamental limitation, and self-evidently
chosen Lo cherry-pick from those parts of the EGF case that most support its predetermined
conclusion.? As highlighted in OCP and Phosphates de Boucraa’s submissions, buth the
Applicants posseas extremely limited personality for purposes of inlernational law.

These basic but fundamental mischaracterizations of the standing of the Applicants are
forerunners o the Judgment adopting, without hesitation, the Applicanls’ own obviousty
jaundiced description of the regional history of the Western Sahara region. For example, the
Judgment states that “[tlhe ferritory of Western Sahara is said fo be the only African
farritory st subject ko colonial rule” 0 and refers tu \be reglon’s “occupation by Morocen™."
In yel another revealing passage from its interlooutory decision, the courlt restates
unsubstantinted informution drawn from the Applicants” brief, treating as fact Applicants’
gpurious etaim that “mest of the Sahrawt people live to the east of the herni or in refugee
eamps in Algeria” and concluding, as s consequence, that “those who may benefit from the
mining of the phosphate are not the people of the territory’, buf more hkely, Moroccan
saftlers.” These statements by the court contradict even the narrewest publicly available UN

7 Judgrent, paragraphs 6 0 7.

4 Judgment, paragraph 7.

9 QOpinien of Advocste General Wachelet, Coumeil of the European Union v, Front Populuire pour fa
libération de ln saguwia-el-hamra et vio de oro (Frond Polisario} {Case C-104/16F), 13 September 20106,
paragraph 185: “[...] [T]he Front Pelisario is recogiised by the UN as the representative of the peaple
of Western Sahara only in the politieal precess for the resolitlon of the guestfon of the self
deterprination of the peaple of that tereitory.” {Emphasis In original.}

10 Judgraent, paragraph 1,

u Judgment, peragraph 24,
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census dala. It is difficult to mateh the Janguage of the Judgment with the court”’s mandale as
a neuntral dispite resolution body.

MI.  Frampling of recognized prineiples of international and South African law

While the Judgment is merely an interlocutory veder and has no continuing precedential
value, OCP and Phosphates de Boucraa are nonetheless profoundly disappointed that a South
African court could have issued a preliminary ruling that falls so ebvivusly fat fron well
traversed principles of international and South African law.

There are widely recognized priueiples of intarnational and South African law that have been
trampled upon by the Applicants, As a matter of law, OCP and Phosphates de Boneras wonid
be bound to suceeed on appeal at this preliminary stage, or on the merits at (rial, in any neutral
forum. ‘Fhat we choose not to do 50 has evervthing to do with not giving further credit Lo a
proeess that lacks legal legitimacy, and nothing to do with the law.

It is universally accepted that the domestic cowrts of one jurisdiction do not seck to interfere
with the laws and rights of foreign states. The whole point of State immunity is that a state’s
tights are protected and fts laws shown appropriate respeci by lorelgn courts, without the state
having ta submit iteelf o jts laws to seratingy by courts of a foreign land, That is the position as
a matter of international customary law, Tt is also the position as a matter of South Airican
domestic law {under the South African State Immunities Act 87 of 1681). In practice, however,
these points hold no sway before the Port Elizabeth court,

The eourt purported to aceept that if the cutcome of the Judgment would have an effect on
Moroeeo's legal rights and interests, then State immunily would preclude the Apyplicants’
claim. And yet the court (1) sought to argue Lhat any effeet on Moroceo would be mercly in the
realm of “political or moral interesis” as opposed to legal rights and interest, while (2)
simultaneously accepting that "Morocco exereises de facto confrel over that portion of
territory of Western Sahara in which the mine is situated. Moroccan law is applied there by
Maorocen. The exercise of udministrative contral and the application of Morocean law ... is
at the heart of the dispute...”

As a matter of gimple logic, it is not possible for the court to declare that the status, rights and
powers of Moroeco under international law are "necessary to consider”in vrder to engage with
the key issues in the case (and thus acknowledge that the “application of Moroecan law is ...
at the heart of this dispute”), but to then state that Movoceo's interests are somehaw not legal
in nuture and are not engaged.

By engaging with the Applicants, the comrt did precisely what it ought not to have done; it
sought to determine the legal rights of Morocco, & sovercign (and thus jmmune) State, in
respect of the region of Westean Sshara,

The tesult is uneonscionable: the Judgmem apparently expects Morocco — as a sovercign
State — to be willing to subject itsell and its lawa to the judgment of the domestie courts of

South Africa. That resall would be perverse sven il there was a South African party involved .

in the rase, But that excnse is not available here; there is no connection whatsoever between
this cotire ease and the parties to this case and South Africa. Again, Lhe Applicants have used
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the Port Rlizabeth court ws & tool, In this respeet alons, the court’s trespassing over
international law and the eoncept of comity belween nations is staggering.

Further, the Act of State doctvine holds that sovereign states arc bound to vespect the
independence of nther soversign states, and the eourts of one state will not sit in judgment of
another state’s acts done within its own territory, After paying lip service to the Act of State
doetring the court then ignorves it.

Instead of demonstraling the legal restraint required of a court respecting International law,
{i} by not being willing to stand in judgment on the acts of a forelgn state, (it} soneeming
territory that has no copnection to South Africa, and (iii} which is wnder the sovereign
authority of a forelgn state, (iv) at a tirne when the territorial issees in dispute are before the
1IN Sceurity Couneil for resolution, the Port Elizabeth conrt moved in.

Tt stepped into a political avena in which (here are no “Judicial ur manageable standards”, 1o
quote a South African judgment in Kolbatschenke . Indeed, the Kolbatscheriko case, one of
the very few Sonth African cuses relevant to the issues, did not even warrant a mention in the
Judgment.

The court could alse have locked to the judgment of Supreme Court of Appeal of South Africa
i MV Snow Delta Serva Ship Ttd, where it said that "Courts sheuld not eusily assume
Jurisdiction in _fuveur of peregeni aguinst peregeni tn relation to lifigation which has no
eonnection fo this country ... There 1s also no reason why our Hmited public and judicial
resources should be expended in respect of disputes which are unconnected to and behiween
persons who have no relationship with our country™.'2 However, the Port Elizabeth vourt
chose nol to do 50.

In bringing this claim, the Applicants asked the court to stand in judgment of the aets of a
foreign state (Morocea), related to a tersitory that has no connection to South Afvica, and
which the court ftself accepts is under Morocean administrative control, all while there is an
ongoing pokitical process before the United Nations Security Couneil. Maling such a judgment
directly conflicts with the Act of State doctrine. And yet, rather than addressing this
Rundamental defect with the matter, the court decided to skirt the guestivn by declaring it
premature to consider the doctrine, even while acknowledging the complexity of the question
and the involvement of the "international commutnity af the highest level”.

1V, Blatant disregard of the international commumity’s efforts to address
governance disputes in Western Sahara.

The United Nations remains actively involved in efforts to resolve peacefully the situation in
Wesatern Sahara. In April of this year, current United Mations Secretary-General Antonio
Guterres ¢alled for the resumption of negotiations betwesn the partics. And the instant
action was itself brought just a few days afler the UN Security Council called on the parties to

1t Falhatschenke v. King NO and Another 2001 (4) 34 336 (C) at 356H-357C.

1 MV Snow Delta Serve Ship Ltd v, Discount Tonnage Ltd 2000 (4) SA 746 {SCA), paragraph 14,

4 Reaters, .. chief calls for Western Sahara talks, porties wary, 11 April 2017, available from:
hlip: //www.ranters,comfarlicle/us-westernsahara-un-idUSKBN17DoLs.
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approach the political process withoul preconditions aud in good faith.® The Applicants failed
to diselase aty of these materis] elements in their ex parte submission, Remarkably, the court,
in a 94-page Judgment, makes not even a single mention of this material non-disclosure.

Instead, and despite obliguely acknowledging the existenee of an agreed diplewmatic proeess
for {he resolation of the Western Sahara question, the Port Elizabeth cowrt implivitly endorsed
the Applicants’ forum-shopping exercisc with the effeet of usurping the fimetions of the United
MNalions Sceurity Council and other inlernalional actors fostering complex politieal
negotiations aimed at a final resolution of the Western Sahara issue. Far from supporting or
facilitating this international process, the Judgment will exacerbate the dispute and hinder the
reaching of a peaceful comnpromise. OCF and Phosphales de Boueraa find the disregard for the
relevant international bodies hoth offensive and inappropriate, and sorcly deficient under the
law,

V. Flawed attempt to ignore the interests of Morocco

Finally, the Judgment concludes thal a finding with respect to the Applicanls’ claims “caunot
in any legal sense affect the rights gf Maoroceo af tnternational law” ™ and that a finding
against OCP and Phosphates de Boucraa "enn have no effect upon the legal rights of
Morocea” * In a flawed Judgment, thal conelusion stands out as particularly contradictory
and cannot possibly be reconciled with the court's acknowledgment that OCP and Phosphates
de Boueraa operate under Morovean law and a specific legal regine granting thetn a monopoly
over the explaration and exploitation of resources in Moroces, including Western Sahara,®

1t iz sbundantly clesr that the Judgment downplays the significance of Moroeeo's inlerest in
this matter and in so Joing avoids applying fundamental principles of international law,
including principles of sovereignty and comity, The fact remains: following the Jodgment, any
South African conrt hearing the matter on the merits will necessarily have to evaluate the
validity and application of Mnroccan law in the territory. The entire point of the State
immunity doctrine is that the authority to make this judgment is not the privilege of the courts
of South Africa. Instead, the dochine requires that a foreign Slale’s rights are protected and
its laws are given due respect without the foreign State having to submit itself or its laws to
serutiny by the courts of a third country.

* % *

1 Uniled Nations, Securify Council Exfends Mandate of United Nations Misslon for Referendum in
Western Sahara, Unanimeusly Adopting Resolution 2351 (2017), 28 Apdl 2o17, avallable from:
https:/ fwww wiLorg/ pressfen/ 2017 fsci28o7.doc.htrn,

¥ Judgment, paragraph 84.

t* Judgment, paragraph 84.

# Judgment, paragraph i¢ (' The Moroccan goverment {5 [OCF's] mafor shareholder. It owns 94.12
per cent of OCP's shares. OCP mines phosphate In Hiree areas of Moraceo and enfoys a monopoly over
phosphate reserves in that country,”); paragraph 12 {eiting the affidavit of the Executive Vice-President
and General Counsel of OCP Group, which acknowledges that the relevant entities operate in
arcordance with “He principle ensfirined i Moroccan law that Morocco axercises spuersigniy over
the Southarn Provinees of Moreceo™); and paragraph 83 {*0CP and Phesboucres assert that their
mining operations are aithorised in accordance with Moroccen faw which applies to the territory
ouer which Moroeco exercises authority,™).
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Our deeision to withdrgw from this flawed proecss and to not formally appeal the Judgment
should nol be vonstrued as acyuiescence to the factual or iegal conclusions expressed in the
Judgment. To the contrary, the decision reflects our asscssment thai, despite our good {aith
lezitimale expectations that South Alvican courts would follow the basic tenets of international
law, those courts do not constitute an nppropriate forum.

To be absolutely clear: OCP and Phosphales de Boucraa have noi the slightest doubt of their
capacity to prevail en the merits of the facts, the rule of lnw, end the prineiple of comity
armmongst nations in a forum that places those consideralions bedore political ones. But OCP
and Phosphates de Boucraa have reluctantly come to the conclusion that participating in any
Lriad belore 1his forum would give fther eredit to a process without lagal legitimasy.

Thir iz a decisign that imdermines international rales of comity and deference. It is a deeizion
that voluntarily ignores the ongeing political negotiations before the United Nations Security
Counell. It is also a decision that attacks the foundations of internaticnal freedom of
commerce. The abuse of domestic jurisdictions to pursue polilical matters properly dealt with
clsewhere paralyzes the gears of trade. This it just such a case and the decision to allow this
matter to go to trial will be taken note of internationally.

(CP 84 and Phosphates de Boueraa ave responsible companies. We conduet our operations in
compliance with the highest standards of international law, and in particular the guidelines
established by the United Mations. In so doing, these activities benefit the territory and its
inhabitants while veinforeing the local eommunities” vight to development. OCP SA and
Phosphates de Boueraa came to the Port Elizabeth court in good faith, to vindicate their
responsible and lawful aperations, and to head off a dangerous attempt to derail the ougoing
UN peace process. But we were met at Port Elizabeth by a tribunal that has been used for
political means. Given this, OCP 8A and Phoshoucraa have no other responsible choice but to
wilhdraw from the procecdings and expose them as fatally flawed.

For OCP 8A and Phosphades de Bouceraa SA:

By: Mﬁﬁln@ Benmani Smires

Title: Executive Vice-Presidant / General Counsel
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